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A "debt collector" is someone who regularly tries to
collect debts owed to others. Let the customer service
representative know that your time is valuable and you
cannot waste it with someone who has no authority to
help you. When Congress enacted the FDCPA in 1977, it
did not confer rulemaking authority on the FTC, the
agency then tasked with enforcing and advising on the
Act. The federal circuit courts of appeals are split as to
whether the Bankruptcy Code displaces the FDCPA in
the bankruptcy context with respect to the Mini-
Miranda disclosure, with no direct guidance from the
Supreme Court. There are many examples of Unfair,


https://runpdf.xyz/pdf
https://runpdf.xyz/pdf
https://runpdf.xyz/pdf
https://runpdf.xyz/pdf
https://runpdf.xyz/pdf

Deceptive, or Abusive Acts or Practices (UDAAP)
violations in the context of debt collection, but any list
is not going to be comprehensive. In fact, cease and
desist letters can be used to stop debt collection,
defamation, and intellectual property violations. You
can stop this, along with other illegal and unethical
methods if you have acquainted yourself with the Fair
Debt Collection Practices Act. You can ask the agency
to stop contacting you by mail, and you can also
propose a repayment plan by mail.

In the bankruptcy context, the Court held in Midland
Funding, LLC v. Johnson (May 15, 2017) that “filing a
proof of claim that is obviously time barred is not a
false, deceptive, misleading, unfair, or unconscionable
debt collection practice within the meaning of the
FDCPA.” However, there remain a number of
unresolved conflicts between the Bankruptcy Code and
the FDCPA that present risk to creditors, and this risk
can be mitigated by bankruptcy-specific revisions to
the FDCPA. Unfortunately for creditors, guidance from
the courts regarding the interplay of the FDCPA and the
Bankruptcy Code is not uniform. Thus, questions
regarding the scope of the FDCPA, illustrated by recent
cases such as Henson v. Santander and Davidson v.
Capital One, are arising at the same time that the debt
collection regulatory landscape-for both first- and third-
party collection issues - is undergoing a seismic shift as
the CFPB seeks to regulate debt collection activities.
The CFPB has not yet issued an NPRM regarding the
FDCPA, leaving it up to courts and creditors to continue
to interpret and navigate statutory ambiguities. When
the CFPB releases its NPRM on the FDCPA, we
encourage creditors to raise these issues.

On October 17, 2018, the Consumer Financial
Protection Bureau (CFPB) released its Fall 2018
rulemaking agenda. The FDCPA provides that “without
the prior consent of the consumer given directly to the
debt collector or the express permission of a court of
competent jurisdiction, a debt collector may not
communicate with a consumer in connection with the
collection of any debt ... Later communications must
disclose that they are coming from a debt collector.
Many individuals who are struggling with debt



collection do not know when exactly they will need the
assistance of a debt collection lawyer. This improvised
attempt to balance competing statutes underscores the
need for a bankruptcy exemption from including the
Mini-Miranda disclosure on communications to the
consumer. One area of seemingly irreconcilable conflict
relates to the “Mini-Miranda” disclosure required by the
FDCPA. Without limitation, the Mini-Miranda disclosure
requirement exposes creditors to significant risk in
connection with consumers affected by bankruptcy.
Regulation Z does not directly address the fact that
consumers may be represented by counsel, which
leaves servicers in a quandary: Should they follow
Regulation Z's mandate to send periodic statements to
the consumer, or should they follow the FDCPA’s
requirement that communications should be directed to
the consumer’s bankruptcy counsel?

Likewise, bankruptcy counsel has little use for
bankruptcy-tailored monthly financial information
designed to keep the consumer apprised of the account
status, yet the lack of specific guidance from the CFPB
leaves creditors with no easy choice - absent obtaining
a court order - on where the creditor should send
statements. In order to preserve your rights under the
law, it is important for you to keep good records of all
contacts between you and the debt collector. Because
circuit courts are split on this matter and because of
the potential risk in not complying with both federal
legal requirements, many creditors have tailored
correspondence in an attempt to simultaneously comply
with both requirements by including the Mini-Miranda
disclosure, followed immediately by an explanation that
- to the extent the consumer is protected by the
automatic stay or a discharge order - the letter is being
sent for informational purposes only and is not an
attempt to collect a debt. » Collecting or assessing a
debt and/or any additional amounts in connection with
a debt (including interest, fees, and charges) not
expressly authorized by the agreement creating the
debt or permitted by law.



Open The Gates For What Can I Do If A Creditor Is
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Once the debt collector receives your letter (see below)
challenging the validity of the debt two things must
happen: 1. All collection activity must cease. Note in
your letter that under no circumstances are any
company representatives to come to your home to
conduct collection activity. There are certain aspects to
this code that may be confusing because of the
exemptions that come with it. This portion of the User
Agreement is there to insulate and demoralize people
into not taking legal action against PayPal. If you are
concerned about the status of your PayPal account, it
would then be advisable to contact PayPal first -- and
as many times as it takes -- to get an answer on how
to fix this problem. However, a debt collect may not
contact you at unreasonable times or places. Once the
dealer turns your account over to a debt collector,
however, that collector must adhere to FDCPA
standards.

Look for specific account number, name, amount in
document. Support documents: this includes something
that proves the amount, that service was made, etc.
Make sure if the creditor alleges anything, there is a
document to prove it. If licensing is not required, try
checking with the Better Business Bureau to find out if
the agency is registered there. But as we've said,
collectors may still try. This means that although you
still owe the money, the debt will be too old for your
creditor to collect. With any luck, one intent to sue
letter will be enough to convince the collection agency
that you mean business and it will delete its negative
entry from your credit report. One is that it is the
original creditor and they are trying to collect it
themselves or through a law firm. Is the amount
creditor is alleging supported by evidence? Many debt
buyers will put evidence of a batch transaction. Any
fact or statement made by creditor must be supported
by evidence.

If you do in fact have your sights set on fully enlisting a



debt collection lawyer, you first have to run a cost
benefit analysis to make sure this move makes
financial sense. If you use a collection agency or
attorney to send a demand letter, the cost can be more
significant. The right attorney will fight for an outcome
that you can live with - often by having the lawsuit
dismissed or by negotiating a payment plan you can
afford - a plan that won't wreck your finances or
destroy your future. The two questions you should want
answered are, 1. Do you really owe the debt, and (if
you owe the debt) 2. Do they have the LEGAL right to
collect it from you. Standing- this is the proof that the
creditor alleging to be able to collect the debt needs to
show to prove they are the right party to collect it.
Look for a document alleging transfer from original
creditor to plaintiff. The document you will eventually
file with court is called an Answer. This means a
document that shows a transaction between the
original creditor and debt buyer, but that this specific
account and this specific amount is covered. 2. They
must provide you with some kind of account statement
showing the amount of the debt. Confirming a debt will
restart the 7-year limit. If it is the original collector, we
will almost never object to standing. Paragraph 1 of
complaint states that Cach LLC has standing due to
purchasing the debt. It will say Cach LLC buys this
barrel of debt (see excel spreadsheet) from Bof A. Not
enough! Both consumer advocates and debt collection
companies say the law is out of date, according to
Bruce McClary, vice president of communications for
the National Foundation for Credit Counseling in
Washington, D.C.
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