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They make, on average, far less money. The total sum
on deposit in customer trust fund accounts and
available for immediate distribution as of the close of
the last business day of the preceding month, the title
of the trust account or accounts, and the name of the
banks or credit unions where the money is deposited. 3
(S.D. Cal. March 30, 2010) (refusing to dismiss
Rosenthal Act claims alleging that collection calls made
on Easter Sunday, Memorial Day and Mothers’ Day
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were at “inconvenient” or “unusual” times). 1994)
(additional damages limited to $1,000 even though
defendant committed fourteen violations: “Congress
certainly knows how to write statutes that make each
separate violation subject to a separate penalty, or
even that make each separate day of a violation a
separate offense subject to a separate penalty.”)
(citations omitted); Harper v. Better Bus. Creditors
obviously have a legitimate need to contact their
delinquent customers by phone to make payment
arrangements. See Cal. Civ. Code § 1788.17. But the
remaining substantive provisions of the FDCPA, as well
as the remedies provided by section 1692k(a)(3) of the
Act, apply to creditors who collect in California.
Cal. 2002) (same, denying motion to dismiss). Cal.
2010) (summary judgment for debt collector; evidence
of “daily” calls not sufficient to support claim for intent
to harass under FDCPA or section 1788.11 of the
Rosenthal Act); Rucker v. Nationwide Credit, Inc., 2011
WL 25300 (E.D. However, if you are subjected to calls
from a debt collector and you are not the debtor, you
may file a lawsuit against the debt collector under the
Fair Debt Collection Practices Act (FDCPA) and the
TCPA. The original bill that lead to the creation of the
Fair Debt Collection Practices Act was drafted by the
Senate Committee on Banking, Housing and Urban
Affairs (Senate Report 382). After several court cases
involving consumers and debt collectors, Congress
determined that there was "abundant evidence" of
deceptive, abusive and unfair debt collections practices
and that the existing laws did little to protect
consumers. The Rosenthal Act not only includes its own
set of requirements regulating debt collection, but also
incorporates by reference most of the requirements of
the FDCPA. Tom Adams pointed out a story on ABC
about the sleazy strong arming tactics used by a debt
collection agency engaged by Bank of America debt
collection agency called ACT Technologies.
There are also strict limits on liability in FDCPA class
actions, where the statute caps the “additional
damages” to the class at the lesser of $500,000 or one
percent of the “net worth” of any collector who “fails to
comply” with a provision of the Act. There are two



significant exceptions to section 1788.17 of the
Rosenthal Act: creditors do not need to provide
consumers with the “mini-Miranda” notice required by
section 1692e(11) of the FDCPA, nor must creditors
send consumers the validation notice mandated by
section 1692g of the FDCPA. The FDCPA can be an
awkward fit when it is applied to creditors collecting
from their own customers. Thus, a creditor who fails to
comply with the FDCPA while collecting from a
California resident may be violating California law. Any
creditor who attempts to collect a consumer debt from
a California consumer likely qualifies as a “debt
collector” under California’s debt collection statute - the
Rosenthal Act. If the original creditor cannot provide
validation, the disputed debt may not be collected.
Consumers may need to put off their plans of buying a
home and work towards improving their credit history.
Lex Law won’t do anything you couldn’t do yourself;
there’s no magic formula for repairing your credit.
If you've disputed the credit card debt, the debt
collector cannot apply any payments you make to that
debt. The reasoning of the Foti decisions likely will not
make sense when applied to a creditor’s voice mails
messages, and to date, there are no published
decisions on the issue. Despite this, courts will often
rely on the reasoning employed by FDCPA decisions
when evaluating Rosenthal Act claims filed against
creditors. But we can expect that the courts will be
guided by the reasoning used in FDCPA cases,
considering not only the volume of the calls, but also
the calling pattern and the individual facts of the case.
In an individual action, a plaintiff may recover actual
damages, but courts have consistently held that
“additional damages” are limited to a maximum of
$1,000 “per proceeding” and not $1,000 “per violation.”
See, e.g., Wright v. Finance Servs. See, e.g.,
Hosseinzadeh v. M.R.S. See, e.g., Reyes v. Wells Fargo
Bank, N.A., 2011 WL 30759 (N.D. See Jerman v.
Carlisle, et al., 2011 WL 1434679 (N.D. 
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What Can Debt Collectors Do
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The IRS tax code that would require the original
creditor to file a 1099C tax form only applies when the
original creditor forgives a debt of $600.00 or more. If
the third-party agency is successful in recovering all or
part of the debt, it will earn a commission from your
creditor, which can either be in the form of a fee, or a
percentage of the total amount owed. This may be an
ideal time to try and settle your debt, since no
middleman is involved and your lender still has an
incentive to maintain a positive relationship with you.
The collection agency is still trying to recoup as much
of the debt as it can, in order to turn a profit on its
purchase. At this point, the debt is still owned by, and
owed to, the original creditor. The picture that many
people have in mind when they think about the
stereotypical debt collector is a hard-hearted scoundrel
of melodrama infamy, threatening to throw widows and
orphans into the street because the rent is overdue. If
this occurs to you it may actually be a good thing
because the debt collector will have just violated the
Fair Debt Collection Practices Act.
One important thing to keep in mind, while the loan
servicer may not be subject to the FDCPA, their
attorneys usually are. According to Section 1692d(5) of
The FDCPA, a violation occurs by "Causing a telephone
to ring or engaging any person in telephone
conversation repeatedly or continuously with intent to
annoy, abuse, or harass any person at the called
number". If the number the collector is dialing is either
disconnected or blocked, you will cause them to start
skip tracing (investigation to locate your home, cell,
and work phone - this may involve phone calls to your
relatives - although, it is unlawful for them to disclose
the nature of their call) you for a new number. After a
certain number of years, an unpaid debt can eventually
become “time-barred.” Essentially what that means is
that the statute of limitations on that debt has expired.
4. After the expiration of the period of 2 years, all
liability of the surety or sureties upon the bond ceases
if no action is commenced upon the bond before the



expiration of the period. Your state's enforcement
period dictates how long a judgment remains on your
credit report.
Additionally, if a collector has obtained a judgment
against you and you ignore a later court order to
appear, a judge may issue a warrant for your arrest for
failure to appear. But the good news is that a court, in
the recent past, has pronounced a judgment where a
debtor can sue a debt collector for such malpractices.
Debt settlement also is available which requires you to
consult a debt settlement company that will negotiate
with your creditor and reduce the total outstanding
balance. It is sometimes the case that an original
creditor outsources the administrative functions
associated with management of the extension of credit
to a third party. They must tell you the name of the
creditor (company or person you owe), the amount you
owe and how you can dispute the debt or seek
verification of the debt. You can choose to send a letter
in your own name or in joint names. They must identify
themselves as a debt collection agency and give their
name and the address for the collection agency. For
example, I have represented consumers when a debt
collector repeatedly calls family and friends in an
attempt to a collect a debt. You may have a debt in
joint names, or want to write to your creditors together
because you have worked out a joint budget.
Many other harassing and abusive debt collection
techniques… A law firm representing a loan servicer is
precluded from using any false, misleading, deceptive
or harassing debt collection tactics. The FDCPA
precludes debt collectors from using false, misleading,
deceptive and harassing debt collection tactics. A “debt
collector” is defined under the FDCPA as “any person
who . Because the FDCPA definition of a “debt collector”
is limited to third party debt collectors, original
creditors (the company initially extending the credit) do
not fall under the definition and thus are not covered by
the FDCPA. So if a loan servicer is a third party
collecting a debt for another, does it fall under the
FDCPA definition of a “debt collector”? For FDCPA
purposes, the distinction between a “loan servicer” and
a “debt collector” depends on whether the loan was in



“default” at the time it was obtained. The FDCPA is an
acronym for Fair Debt Collection Practices Act and is
regulated and enforced by the FTC. This is a means of
settling debt disputes fairly by using a third-party
arbitrator. 2. Once your lender has decided that you
aren’t going to repay your debt, it will be assigned to
an outside organization, sometimes known as a third-
party agency.
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